INTRODUCTION
On September 9, 2011, at the offices of a Los Angeles based nonprofit organization that for nominal fees assists low-income Spanish-speaking immigrants in completing immigration forms, I observed a paralegal's appointment with Edgar, 1 a naturalization applicant who was in his sixties. The paralegal had already collected most of Edgar's supporting documents, recorded his trips outside of the United States over the past five years, calculated the duration of each absence, and filled out his demographic information, current and previous addresses, and marital history. The paralegal then announced somewhat apologetically: "I'm going to have to ask you around fifty "yes or no" questions, and these may come up in your naturalization interview as well, so it is important to make sure that you understand the questions."
Opening up a separate computer file, in which the questions on the form had been translated into Spanish, the paralegal began: "Have you ever claimed to be a U.S. citizen?" "Have you ever failed to pay your taxes?" "Have you ever been a member of any organization, association, club, fund, party, or group in the United States or anywhere else?" "Have you ever been a member of the communist party, a totalitarian organization, or a terrorist organization?" "Have you ever advocated the overthrow of any government?" "Have you ever persecuted anyone?" "Have you been affiliated with the Nazis in Germany?" "Have you ever committed a crime?" "Have you ever been arrested or detained by a law enforcement officer for any reason?" "Have you been convicted of a crime?" "Have you ever been in jail or prison?" "Have you ever been a habitual drunkard?" "A prostitute?" "A drug smuggler?" "Have you been married to more than one person at a time?" "Have you failed to pay child support?" And the questions continued. 2 Edgar was able to answer "no" to most, though he was advised to submit a copy of the court disposition for a prior arrest for which he had been found not guilty, as well as information about his previous traffic tickets.
Three weeks later, on September 30, 2011, the author observed another appointment with a very different outcome. A young couple, 1 . Please note that to protect confidentiality, pseudonyms have been used for all individuals encountered during fieldwork. Additionally, certain demographic details (such as country of origin or age) may have been changed to preserve anonymity.
2. The naturalization application form, which contains the precise wording of these questions, is available online at: N-400 Application for Naturalization, U.S. CITIZENSHIP AND IMMIGRATION SERVICES, http://www.uscis.gov/portal/site/uscis/ menuitem.5af9bb95919f35e66f614176543f6d1a/?vgnextoid=480ccac09aa5d010VgnVCM100000 48f3d6a1RCRD&vgnextchannel=db029c7755cb9010VgnVCM10000045f3d6a1RCRD (last updated Apr. 6, 2012).
Ana Maria and Rodolfo, had come to inquire whether Ana Maria, a U.S. citizen, could petition for a green card for Rodolfo, who had entered the United States in 1998. While their three-year-old daughter (a U.S. citizen by birth) huddled on her father's lap, a paralegal reviewed their situation. Yes, Ana Maria could petition for Rodolfo, but Rodolfo would have to return to Peru, his native country, to obtain the visa. Upon leaving, he would trigger a ten-year bar on reentry because he lived in the United States without legal status for more than a year. 3 To reenter earlier than ten years, he would have to apply for a waiver on the grounds that it would be a hardship on his wife for him to be outside of the country. To qualify, the hardship would have to be more than that caused by the separation itself. Rodolfo and Ana Maria received this news in silence, then Rodolfo thanked the paralegal for giving him accurate information rather than false hopes. They then left.
What accounts for the very different outcomes of these two appointments? In both cases, individuals had lived in the United States for considerable periods of time, becoming members of communities, working, and forming families. 4 Yet, despite the fact that Edgar's life in many ways resembled that of U.S. citizens, he faced a series of deeply stigmatizing questions. Fortunately for him, he was able to answer them appropriately, and he would be able to produce a legal record that was likely to qualify him for naturalization. Nonetheless, the questions that he was posed sharply distinguished between the formal status of citizenship and the deep yet incomplete connections that, as a legal permanent resident, he had already developed to the United States. This distinction between formal and incomplete forms of belonging is an instance of what professors Leisy Abrego and Cecilia Menjívar refer to as "legal violence." 5 Rodolfo, for example, could not overcome this 4. On the degree to which noncitizens are nonetheless able to become members of communities, see LINDA BOSNIAK, THE CITIZEN AND THE ALIEN: DILEMMAS OF CONTEMPORARY MEMBERSHIP 7 (2006) ("Any vision of the world that presumes a stark dichotomy between a political society's inside and out . . . is unequipped to contend with the complex interpenetration of institutions and practices and persons across borders that characterizes the contemporary landscape.").
5. "Legal violence captures the suffering that results from and is made possible through the implementation of the body of laws that delimit and shape individuals' lives on a routine basis. Under certain circumstances, policy makers and political leaders enact laws that are violent in their effects and broader consequences. Although their effect may be considered a form of both structural and symbolic violence, we refer to it as legal violence because it is embedded in legal practices, sanctioned, actively implemented through formal procedures, and legitimated-and consequently seen as 'normal' and natural because it 'is the law.'" Cecilia Menjívar & Leisy Abrego, Legal Violence: distinction to gain the status that his wife and daughter already held. And yet, despite his undocumented status, Rodolfo and Ana Maria are able to go about their daily lives and even to travel within the United States, a fact that in some ways makes the distinction between formal and unrecognized forms of membership immaterial.
Thus, immigration laws may impact where Rodolfo can work, how he travels, and whether he can attend college and receive basic medical care. But, if Rodolfo is apprehended by immigration authorities, his close U.S. citizen family members and the many years he lived in the country might actually prevent him from being deported. 6 In the meantime, Rodolfo lives in many ways as if he is a citizen. In the gap between Edgar's experiences and Rodolfo's experiences, and between Rodolfo's undocumented status and the reality of his life in this country, what is real citizenship and what is its approximation?
Of course, "real" is a problematic term, a point that suggests that distinctions between "reality" and "fiction" may be difficult to sustain. This difficulty arises not because law "in action" differs from law "on the books" but rather because by creating the domain of the undocumented, the unauthorized, and the "as if," 7 law itself gives rise to its own violation, creating worlds that are governed both by law and by something else that is not law. 8 If law, a system that claims to be "gapless," 9 is in fact supplemented by something other than law, then law's claim to be all-encompassing is an illusion. At the same time, the notion that law is incomplete might equally be characterized as an illusion in that the domain of the undocumented is a product of law, and therefore, is not entirely "outside" of law's domain.
Thus, in the movement between law and law's "outside," law becomes real and unreal, even as informal or quasi-legal activities and persons gain and lose legitimacy, and those who appear to have full membership are hailed and excluded. Law is a material force that has a potentially tremendous impact on individuals' lives, but I argue that its force derives from rather than exists in spite of moments when law is rendered illusory. Various scholarly depictions of law have hinted at such legal irreality, for example, by delineating linkages to power that make law nefarious or shadowy, 10 analyzing the indeterminacy that so animated critical legal studies discussions, 11 noting the illogic of treating similarly situated individuals differently, 12 and attending to law's magical or transformative qualities. 13 I argue that these characteristics of law can also be discerned through the experiences of those such as Rodolfo, who lack the privilege of living according to the law, and those such as Edgar, who are treated as suspect.
To examine law's movement between reality and irreality, this paper analyzes membership in the breach, that is, in the gap between formal and informal forms of belonging. 14 [T] he system of reasoning is itself linguistically closed in a curious way, as we have seen. On the one hand, it seems open to almost everything. There is no event, no corner of society, it seems, that cannot be translated into legal categories. And yet, the pragmatic system that we find in law school pedagogy closes in on itself at the point where any challenge to its underlying system of reasoning arises.").
10. 16 or being formally excluded through deportation despite having extensive membership ties. 17 Examining membership in the breach suggests that formal, legal membership categories and forms of belonging that may be informal or partial are defined in relation to each other. Thus, scholarship that focuses primarily on formal membership regimes can obscure the degree to which the inaccessibility of formal membership can render such regimes irrelevant. 18 Likewise, sharp distinctions between "legal" and "illegal" immigrants overlook the ways that unauthorized presence confers limited legal rights 19 and the ways that formal legal recognition, such as the misleadingly named status "lawful permanent residency," may be revocable. 20 At the same time, attending to solely informal or incomplete forms of membership fails to grasp the ways that, under certain circumstances, formal citizenship alone provides protection against life-shattering removal or incarceration. 21 It is precisely in the breach that citizenship's necessity, irrelevancy, and tantalizing approximations combine to give membership new meanings and to make migrants suspect. The first section of this paper discusses approximation, by which I mean the movement between formal and informal membership and between legal reality and irreality. I refer to this movement as "approximation" because informal and unrecognized or unreal forms of membership may approach and resemble but never fully replicate formal and recognized versions. The paper then turns to three instances of the breach between formal and informal membership. The first example concerns formal citizenship being disregarded due to political circumstances. During the 1980-1992 Salvadoran civil war, human rights abuses perpetrated in El Salvador effectively constituted Salvadoran migrants as stateless persons, though technically they held Salvadoran citizenship. 22 My analysis of this process draws on interviews that I conducted from 2006-2010 with Salvadoran youth who left the country during the civil war.
My second example considers the informal U.S. membership claims put forward by long-time U.S. residents who were deported to El Salvador and whom I interviewed there in 2008. 23 Many of these individuals had legal permanent residency or a temporary status (such as a pending asylum application) in the United States prior to being deported. Considering these two examples together reveals uncanny resemblances between the emigration of the 1980s and the deportations of the 2000s. 24 The third example draws on my observations made in 2011 of appointments between legal staff and clients at the offices of the Los Angeles-based nonprofit organization mentioned above. In doing so, I consider the legal or documentary problems that emerge when legal permanent residents, some of whom immigrated to the United States from El Salvador during the 1980s, 25 undocumented family members. The problems that such individuals encounter reveal how and why, for some, full U.S. citizenship has been placed out of reach.
I. APPROXIMATION
My analysis of citizenship in the breach focuses on approximation as a legal process made necessary by the pull of that which is outside of law. 26 A hallmark of globalization has been the increased movement of people around the globe, ranging from global cosmopolitan elites who can acquire multiple citizenships and who enjoy relatively unimpeded movement, 27 to poor migrants who move at great expense and personal risk and who are the targets of enforcement regimes. 28 individuals attempt to move between categories, redefining themselves as insiders rather than as outsiders. Such migrations between nations and statuses have produced both a formal citizenship regime, in which demarcations are clear; a "shadow" regime, in which people move regardless of formal membership ties, if they can do so; and some movement between the two. Efforts to move entail approximating citizenship, e.g. through a mimicry or resemblance that can eventually garner legal recognition; or through a nearness or proximity through which the presence of the unauthorized among legal residents may create kinship or other ties; through substitution or proxy. An example of such a situation occurs when language skills are taken as a proxy for membership; and through falling short, approximating but not realizing citizenship. Those who are in these situations experience citizenship in the breach, with "breach" referring both to a gap or schism and being in violation. Approximation thus can result in membership or in disqualification.
Legally, approximations carry a certain weight. In adverse possession law, an unlawful possessor earns legal rights by approximating ownership through improving land to the benefit of the community. 33 In common law marriage-as well as in the current legal treatment of domestic partnerships-the couple creates a socially and legally recognized relationship by approximating marriage, through their words and deeds. 34 Asylum is available to individuals who have a well-founded fear of persecution either by their government or by groups their government cannot control, a definition that involves some slippage or approximation between governmental and nongovernmental groups. Occupation is, in some parts of the world, a means of gaining legal rights to land or other property. 35 At the same time, as a legal strategy, approximation runs a certain risk. Providing documents that approximate but that are not in fact official records is considered fraud. Approximating the truth can be considered perjury. Becoming like a citizen, therefore, can be a means of acquiring status, or grounds for inadmissibility-recall that Edgar was asked whether he had ever (falsely) claimed to be a U.S. citizen.
Whether resulting in recognition or disqualification, approximation relies on particular understandings of citizenship. Immigration scholar Hiroshi Motomura distinguishes between contract and affiliation as bases for obtaining U.S. citizenship. 36 To approximate membership through contract, immigrants note their contributions to society and argue that the United States must fulfill its end of the bargain by granting them membership, 37 whereas affiliation is based on the ties of blood (jus sanguinis) and culture that individuals can demonstrate. 38 Law professor Dan Kanstroom notes that even legal, permanent residents are presumed to be "on probation," which means that their behavior is scrutinized (as was Edgar's) to determine whether they are worthy of remaining in the United States. 39 Moral worth is thus deemed relevant to qualifying for naturalization. Anthropologist Jonathan Inda analyzes the forms of surveillance, identification, and border regulation through which the U.S. government has made "illegal immigrants" a target of policy. 40 He argues that racialized others-Latinos and Asian Americans, in particular-have been deemed less capable of regulating their behavior and are, therefore, sometimes judged less qualified for citizenship. To the degree that immigration law in the United States has undergone securitization, immigrants have come to be seen as potential enemies based on the notion that a sharp boundary divides those who are within and outside of the nation. 41 Approximating citizenship, according to such a notion, would be akin to infiltration.
Moments when the formal and shadow membership regimes butt up against each other, through approximation, have contradictory legal underpinnings. the right to exit their country of nationality, but not the right to enter another country. 42 Countries have the right to control movement across their borders, but according to the principle of non-refoulement they cannot legally return individuals to a place where they have been persecuted. 43 The United States, at its discretion, has permitted unauthorized immigrants to legalize on particular grounds, including a need for asylum, 44 ties to U.S. citizens or legal permanent resident relatives, 45 and lengthy periods of presence in the country. 46 It also has created bars that permanently exclude some from legalizing. 47 Those who gain lawful residency may naturalize, fall out of status (e.g., due to excessive time outside of the United States), or be convicted of crimes, stripped of their residency, and deported. Approximations demarcate or enable movement between licit and illicit orders. I turn now to examples of breaches created through approximation.
A. De Facto Statelessness
The first breach that I consider is the de facto statelessness that results when citizens have to leave their country due to political violence. Such de facto statelessness reveals instances when citizenship turns out to be only an approximation and, therefore, not fully real. To illustrate this de facto statelessness, I examine the experiences of Salvadoran youth who fled to the United States during the 1980-1992 Salvadoran civil war. The case of these youth is particularly stark because they were citizens of El Salvador, but they were raised in the United States. The Salvadoran civil war was between a right-wing government ( The war was characterized by surveillance, roadblocks, forced recruitment, bombings, battles, abductions, torture, and massacres. From 1981 to 1984, the guerrilla forces sought an immediate military victory and fought accordingly. When a victory was not forthcoming, the insurgents devised an alternative strategy of wearing away at the Armed Forces of El Salvador through prolonged war. To counter this effort, the Salvadoran military strafed areas that were deemed zones of guerrilla support, causing high levels of civilian casualties. 49 As Hugh Byrne, author of the book El Salvador's Civil War, explains, "Applying Mao Zedong's maxim that guerrillas are like fish swimming in a sea that consists of its civilian base of support, the Salvadoran armed forces and their U.S. advisers adopted a strategy of 'draining the sea.'" 50 Paramilitary death squads, frequently with links to the Salvadoran military, also abducted, tortured, and assassinated those suspected of supporting the guerrilla forces. 51 Through such treatment, the Salvadoran authorities defined private citizens as internal enemies. 52 Though technically citizens, such individuals were not afforded the protections associated with citizenship, including observance of basic civil rights.
One individual affected by human rights abuses was Saul Henriquez, a college student who I interviewed on his campus in 2007. 53 Saul told me of his family's experiences: As a publicly known brother of a death squad victim, Saul's father was at risk of being abducted himself. His formal Salvadoran citizenship remained intact, but in practice, he had to flee the country. Likewise, others fled due to seeing discarded bodies, finding body parts, traveling on buses that were boarded by soldiers, witnessing executions, living in areas where battles took place, or fearing forced recruitment. 55 For those who became wartime refugees, it was the ongoing practice of violence, rather than a formal procedure, that made it impossible for them to remain in their country of citizenship.
Salvadorans who entered the United States in search of safety from the war occupied a double breach, not only between de jure citizenship and de facto alienage (as enemy suspects), but also between being physically and legally present in the United States. During the 1980s and the early 1990s, the U.S. government viewed the civil war as a battle between western democracy and international communism. 56 Discounting the indigenous causes of the conflict, the Reagan administration insisted that if the guerrillas gained power in El Salvador, then Communism could spread throughout the region, thus threatening the security of the United States. 57 During the 1980s, the U.S. government sent $6 billion in military and other aid to El 54. Id. 55. BYRNE, supra note 22, at 115 (noting that, by 1984, "[w]ithin El Salvador there were 468,000 displaced people (9.75 percent of the population), 244,000 in Mexico and elsewhere in Central America, and 500,000 more in the United States, for a total of more than 1.2 million displaced and refugees (25 percent of the population).").
56. "The hard-liners in the Reagan administration portrayed the Salvadoran civil war as part of the East-West struggle, in which the United States had a moral duty to contain Cuban/Soviet expansionism." GARCÍA, supra note 51, at 24. 57. Id. at 95 (quoting the National Security Council as stating, "We are committed to defeating the Marxist-Leninists in Central America. We believe that should we fail to do so on the current battlefields of El Salvador and Nicaragua, we shall have to face them in Mexico and on the canal where the stakes will be much higher.").
Salvador, 58 while asylum applications filed by Salvadorans were denied at a rate of 97.4 percent. 59 Unwillingness to recognize the human rights violations being committed by Salvadoran authorities, coupled with U.S. immigration controls, made it very difficult to obtain a visa to enter the United States legally. As a result, most Salvadorans who came during the war years did so without authorization, thus placing themselves in the breach between law and illegality.
Again, Saul Henriquez's experiences illustrate the dual nature of the breach that he occupied. Unable to remain in El Salvador, Saul's father and oldest sister entered the United States clandestinely, joining an uncle who was already here. Six months later, Saul, Saul's younger sister, and his mother joined his father. Though he remembered nothing of the trip, Saul related that he and his sister were separated from their mother so that they could cross the border posing as children in another family. They had no difficulty, but it took his mother three attempts to succeed in crossing. Though initially undocumented, Saul's father was able to qualify for amnesty under the 1986 Immigration Reform and Control Act (IRCA), 60 and in the mid-1990s, Saul himself became a resident through his father. Saul was eventually able to naturalize.
As noted above, the double-breach occupied by Salvadorans who entered the United States without authorization during the Salvadoran civil war was a form of quasi statelessness. These migrants were, for certain practical purposes, without government protection. Unable to vote in either the United States (due to their legal status) or in El Salvador (due to distance), they were disenfranchised. 61 If they came to the attention of U.S. authorities, they could be deported, and if they were deported, they could once again be subjected to persecution. The right to a nationality is not particularly meaningful in the absence of practical protections associated with that right. To 63 Remittances provided a buffer against impacts of structural adjustment programs, while also stabilizing the Salvadoran currency in the postwar period. Salvadoran leaders in the United States began demanding that Salvadoran authorities treated them as more than a source of income. 64 Community groups sent delegations to El Salvador, urging political leaders there to intercede with U.S. authorities to secure a permanent status for those who had immigrated during the war years. 65 64. "The plan's authors (who included Salvadorans living abroad) . . . stressed the idea that Salvadorans living abroad had much more than money to offer El Salvador." COUTIN, supra note 37, at 88. The "plan" referred to in this quote is a report that the Salvadoran president commissioned, sort of a blue print for the nation.
65. Id. at 82-90 (on the relationship that Salvadorans living abroad forged with the Salvadoran government during the post-war years).
66. COUTIN, supra note 37, at 83.
the community living abroad. In 1994, a monument to "El Hermano Lejano," or the "Distant Brother," was erected in San Salvador. 67 In the mid-1990s, Ana Cristina Sol, the Salvadoran ambassador to the United States, began working with hometown associations to assist with fundraising and donations, and in 1996 and 1997 the Salvadoran ombudswoman for human rights, Maria Victoria de Áviles, took up the cause of migrants' rights. 68 In 1998, Salvadoran president Calderón Sol held a series of consultations with Salvadoran experts living within and outside of the country, and he then published a report, the "Plan de la nación," or "Plan of the Nation," which emphasized that El Salvador had become a "Society without Borders." 69 Under the presidency of Francisco Flores, a directorate to attend to the community living abroad was established within the Ministry of Foreign Affairs, and under President Antonio Saca, the directorate became a viceministry. 70 Mauricio Funes, the current Salvadoran president and the first opposition candidate from the Frente Farabundo Martí para la Liberación Nacional, a political party formed out of the Salvadoran guerrilla organization by the same name, ever to win the presidency, has continued to emphasize the important contributions that Salvadorans living abroad make to El Salvador. Likewise, in the United States, émigrés spent the 1980s advocating for asylum. Then, in the 1990s, when the war concluded, they advocated for the right to immigrate due both to their reasons for leaving their homeland and to preserve the lives they had constructed in the United States. 71 In the mid-1980s, members of the U.S. sanctuary movement, congregations that had declared themselves "sanctuaries" for Salvadoran and Guatemalan refugees, partnered with refugee service organizations to sue the U.S. government for asylum. 72 In 1991, this case, which was known as American Baptist Churches v. Thornburgh seekers the right to de novo asylum hearings under rules designed to ensure fair consideration of their claims. 73 At approximately the same time, the 1990 Immigration Act created Temporary Protected Status (TPS) and designated Salvadorans as the first recipients of this status. 74 Eighteen months later, when TPS expired, George H.W. Bush extended it but renamed it "Deferred Enforced Departure" (DED) status. 75 Neither TPS nor DED conferred a path to permanent status or the right to reenter the United States, so awardees were more or less trapped within U.S. borders. In 1996, passage of the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) 76 made it much more difficult for DED recipients to apply for status through other means.
As a result, Salvadoran and Guatemalan activists joined forces with Nicaraguans, who had fled the leftist Sandinista government, and with Central American authorities, to seek a permanent solution. 77 With bipartisan support, the Nicaraguan Adjustment and Central American Relief Act (NACARA), was passed in 1997. 78 Through NACARA, Salvadorans won the right to apply for legal permanent residency on the basis of the hardship that deportation would cause. This hardship was based both on the conditions in their country of origin (the violence of the civil war and difficult economic conditions in the post war period) and on the degree to which their lives had come to approximate those of legal U.S. residents. The Federal Register codified hardship factors as including:
(1) the age of the alien, both at the time of entry to the United States and at the time of application for suspension of deportation; (2) the age, number, and immigration status of the alien's children and their ability to speak the native language and adjust to life in another country; (3) the health condition of the alien or the alien's child, spouse, or parent and the availability of any required medical treatment in the country to which the alien would be returned; (4) the alien's ability to obtain employment in the country to which the alien would be returned; (5) the length of residence in the United States; (6) the existence of other family members who will be legally residing in the United States; ( 7) the financial impact of the alien's departure; (8) the impact of a disruption of educational opportunities; (9) the psychological impact of the alien's deportation or removal; (10) the current political and economic conditions in the country to which the alien would be returned; (11) family and other ties to the country to which the alien would be returned; (12) contributions to and ties to a community in the United States, including the degree of integration into society; (13) immigration history, including authorized residence in the United States; and (14) the availability of other means of adjusting to permanent resident status. 79 Thus, Salvadorans who emigrated to the United States during the war years successfully challenged their own double disqualification, enabling approximation to become reality for many. Nonetheless, lengthy delays-from the 1980s when Salvadorans immigrated to the late 1990s and early 2000s, when NACARA was implemented-created a persistent vulnerability that left some of these noncitizens subject to deportation. Section B examines this vulnerability and its effects.
B. Deportation
The second breach that I consider is that experienced by one-and-a-half generation Salvadoran youths who immigrated during the war years and who were deported to El Salvador in the late 1990s or the 2000s. 80 Having grown up in the United States, these youths' lives as "U.S.-born children of immigrants"). Generally, the term 1.5 generation refers to immigrants who immigrated as children and who therefore share characteristics of first approximated, but legally were not quite the same as those of U.S. citizens. Their vulnerability to deportation resulted from multiple factors, including the circumstances in which they and their family immigrated to the United States in the first place; the unavailability of a status that would have allowed them to naturalize earlier in their lives; their dependence on parents for information about immigration; and civic rituals pervasive in U.S. schools. These civic rituals allowed them to think of themselves as quasi citizens; 81 and the immigration reforms adopted in 1996 expanded the range of crimes that stripped even legal permanent residents of their status and mandated their removal. 82 Because, in El Salvador, deportees were regarded with deep suspicion, these longtime U.S. residents also experienced a double breach: deported from the United States as noncitizens, they were treated as foreigners in their supposed homeland. Hence, following deportation, youths discovered that their Salvadoran citizenship was not fully real either, in a practical sense. Their double disqualification mirrors but inverts that experienced by wartime Salvadoran refugees in the 1980s, though politically, these moments are treated differently.
Most of the forty-one deportees I interviewed in El Salvador had previously acquired temporary or permanent legal status in the United States, though some had been undocumented. Of those, 46 percent were legal permanent residents; 22 percent had work permits resulting from a temporary status (such as TPS or a pending application for political asylum); 7 percent had some other form of legal status; 22 percent were undocumented; and 2 percent (one individual) did not know his status. I met interviewees through NGOs (nongovernmental organizations) that worked with deportees, so this sample is not statistically representative. Nonetheless, it provides some indication of the ways that the suspicion described earlier takes shape within the lives of noncitizens. 83 For these migrant youths, informal forms of belonging, such as becoming part of U.S. schools and neighborhoods, led to disqualification, as some youths came to participate in activities, such as drug use, that generation immigrants (born overseas) and second generation immigrants (raised in the United States).
81 have been increasingly criminalized. 84 Interviewees' accounts of their childhoods in the United States described encounters with police, being recruited into gangs, and being exposed to crime-related violence. 85 The very practices that made these migrant youths part of communities, therefore, also put them at risk of being removed. Victor Castillo, for example, described living in a community where the lack of access to public spaces-in this case, parks-led youth gangs to enter rival gang members' territories:
It was a barrio . . . And you could only enter through Rose Hills. On the border of Whittier and Pico Rivera…They jumped me in when I was 13, into the gang of that barrio . . . Se llamaba "Sunrise . . ." And because the police, the Pico Rivera sheriffs entered, and there were no parks. Our barrio was the only place that had no parks. So to go somewhere else to go to the park, we ran into problems [due to gang rivalries]. So we were concentrated there. And there were a lot of us. So that's where I lost myself, in drugs, the police bringing me to jail. 86 For some interviewees, participating in U.S. youth culture led to being convicted of crimes. Manuel Urquilla, who grew up in Boston, had this experience:
I was getting involved in minor possession of alcohol, and driving without a license. I used to get caught doing a lot of stupid things, when I was sixteen, seventeen. It was the people I was hanging with. I got caught with a stolen car. Three times. But it was so funny because I was never the one who used to steal the car. I used to hang out with this Puerto Rican kid, and he would say, "Just watch! Just watch!" And he'd go take the car, and I would just stand on the corner. It was something to do, I guess. We didn't even sell the car. Just for rides . . . 87 As they acquired criminal records as noncitizens, these youths became vulnerable to deportation. 88 For example, Lorenzo Gómez had been a legal permanent resident prior to being convicted of drug possession and deported to El Salvador. Likewise, Marcus López was on probation when he was detained by Immigration officials during a meeting with his probation officer. Bitterly, Marcus related that although he had been trying to turn his life around, he lost everything for which he had worked. He stated, "They [immigration officers] just told me, 'You got a warrant to get you deported. This is INS.' Locked me [up] . I lost everything." 89 Similarly, deportee Pablo Ramirez, who had been convicted of possessing a concealed weapon, described how his permanent residency card was destroyed when immigration officials apprehended him at his home:
The worst thing is that we had papers. We had our green cards. And we thought with the green card, we were citizens, basically. I remember that when ICE came to pick us up at the house, they said, "Where's your green card?" And usually, I used to carry it in my wallet. I took it out and said, "So what're you going to do now?" And he's like, "Well, you ain't an American citizen. So you're going back to your country no matter what." And right then and there, he just, boom! Flipped it over and broke it in half. Just grabbed it, and flipped it over, and pffff, ripped it. 90 Despite being deported, while in El Salvador, these deportees insisted to me that they belonged in the United States. To do so, they repeatedly cited particular locations-such as U.S. streets, schools, hospitals, and businesses-where they had been and that were components of their life histories. They thus insisted that deportation could not fully erase their prior U.S. existence. For example, during an interview in San Salvador, Herbert Osorio, who was deported in absentia after failing to attend a court hearing insisted, "I was there. I could be American, I could be from North America." 91 Likewise, when Lorenzo Gómez told me that he had two daughters, aged thirteen and sixteen, he added that they were each born at Cedar Sinai hospital in Los Angeles and when Edgar Ramirez described his elementary school experience, he named each school that he had attended: "I was in fourth grade in elementary school. By citing these locations, interviewees demonstrated that their lives had approximated those of U.S. citizens to such a degree that, while in the United States, they had been virtually indistinguishable from those around them. As Norberto Manzano, who had moved to the United States in 1988 at the age of seventeen, explained, "I became adapted to U.S. culture, because I went to school and every day they taught us U.S. history; I pledged allegiance to the flag. I was forgetting that I was a Salvadoran." 93 In addition to describing the hardships they had encountered growing up in marginalized communities, interviewees emphasized their own productivity and positive societal contributions. Lorenzo Gómez, for example, told me of his job as an AT&T operator: "People would call the operator. I was an operator. 'Okay, where do you want to place your call?' 'The Florida Keys.' 'Okay ma'am, this is the area code, and who do you want to call?' Stuff like that. It was fun! I made friends. You talk to people." 94 By describing their positive social contributions and placing these in well-known U.S. businesses, such as AT&T, interviewees indirectly claimed membership in the United States and emphasized their own future potential. Why, interviewees asked, had they been removed when, to give other examples, they were capable of installing alarm systems, working at Pizza Hut, putting crown molding in homes, selling real estate, being awarded scholarships, and studying in college? Such questions emphasized their value as persons, the profound losses they had experienced, and the unjust and destructive nature of deportation. Because deportees who had grown up in the United States were informally rejected in many corners of Salvadoran society, they were doubly disqualified, both from the United States and El Salvador. Socially, deported one-and-a-half generation migrants encounter discrimination from other Salvadorans. Interviewees insisted that other Salvadorans could identify them as deportees by their manner of dressing, speaking, and walking. Others apparently assumed that because they had been deported, they were criminals, delinquents, or, at the very least, outsiders. One interviewee recounted, "People don't look at me like I belong here. They look at me like I'm a stranger. [They say] 'This guy can't even speak Spanish . . . He ain't Salvadoran, he's gringo . . . He was born here, but that don't mean he's from here." 95 Interviewees described boarding a bus, only to have other riders grab their purses and look away in fear.
Tattoos were a particular source of discrimination. In the United States, it is common for individuals to obtain tattoos as a matter of fashion and self-expression. In El Salvador, interviewees discovered that their tattoos were taken as an indication of criminality and gang membership, even if the tattoos were not gang related. Interviewees reported that because of their tattoos they were subjected to beatings; denied job opportunities; and harassed by gang members, security guards, and the police. 96 For example, one interviewee commented, "I'm concerned here about the police. See over here [in El Salvador], we're not normal. Once they pull up the shirts and look at the tattoos, all that comes to mind is, 'Let's take him to jail. Let's get rid of him.'" 97 One ex-gang member reported that the police beat him and that when he denounced the beating, he received a death threat.
Deportees resisted their removal from the United States in at least two ways. One was to return without authorization, an option made more difficult by intensified border enforcement and by increased penalties associated with reentry following deportation. 98 Another way of resisting deportation was to recreate aspects of their former U.S. lives even though they were continuing to live in El Salvador. Some deportees were able to obtain jobs at call centers, where customers, unaware that they were speaking to a deportee, sometimes praised them for being Americanized. 100 For example, Pablo Ramirez told me, "Sometimes people call me, and they say, 'Thank God I'm speaking to someone in the States!' And inside of me, I'm laughing out loud!" 101 These deportees' pride in their knowledge of the United States, their English-language skills, and the reactions of others who took them for Americans served as a way to demonstrate that they had approximated U.S. citizenship and did not deserve to be disqualified through removal.
The double disqualification experienced by deportees demonstrates the complex relationships between formal and informal forms of belonging and thus between law's reality and irreality. Formally deported from the United States, many nonetheless continued to cite their lives lived in the United States as evidence of informal belonging that deserved formal recognition. Similarly, though they were de jure Salvadoran citizens like their parents before them, they were not afforded the basic rights associated with citizenship, leading some to once again abandon El Salvador. Their double disqualification reproduces some of the same exclusions experienced by their parents' generation, including family separations, violence at the hands of civilians and security forces, exile, and the inability to regularize their status in the United States. Although the strategies through which deportees challenged their disqualification were less successful in altering policy than were those of wartime refugees, it is important to remember that refugees' formal and informal membership claims took years to bear fruit. Perhaps, under a changed political scenario, it will be possible for them to gain the recognition that they seek.
Section C turns to a third breach: namely, the gap between individuals who desire to naturalize and those who can do so. To explore this gap, I focus on obstacles encountered by legal permanent residents who consulted with attorneys or paralegals about the advisability of applying to naturalize. Though their lives in many ways approximate those of citizens, would-be naturalization applicants, like refugees and deportees, are still in the breach between formal recognition and informal membership.
C. Naturalization
Many Central Americans who immigrated during the Salvadoran civil war and who obtained legal permanent residency through NACARA are now eligible to apply for naturalization. Some of the immigrants, along with other Spanish-speaking immigrants who lived in Los Angeles, approached the nonprofit organization mentioned earlier, seeking advice and assistance. Obviously, this organization does not have the authority to grant or deny applications, but, due to the large number of naturalization applications that it prepares, the legal staff members are familiar with potential grounds for disqualification and they help clients to avoid them. The problems that legal staff members identify during the application process, therefore, shed light on the boundaries that are currently being placed around formal membership and on the nature of the suspicion that is directed at noncitizens.
Although the outcome of applications for naturalization cannot be gleaned from observing consultations and the preparation of naturalization applications, such interactions do provide insight into a very early stage of the naturalization process, a moment before the decision to go forward is made, when individuals' records assume a somewhat "raw" form. Furthermore, these consultations include some individuals who either decided not to apply or who were advised against applying. Placing the potential grounds for disqualification that such individuals encounter or imagine alongside the double disqualifications experienced by refugees and deportees reveals the ideal against which the disqualified are measured, as well as the breach that naturalization applicants are attempting to close.
Generally speaking, the formal requirements for naturalization include: (1) completing a specified period of legal permanent residency (three years for those who are married to U.S. citizens and five years for everyone else); (2) demonstrating good moral character during this period; and (3) passing a test on civics and English language skills. 102 Additionally, applicants must complete and submit an application for naturalization, along with the required fee payment of $680, which can be waived in instances of economic hardship. 103 Note that people who are not legal permanent residents cannot naturalize, even if they have lived in the United States for decades.
My observations of naturalization consultations and document preparation suggest that would-be applicants encounter a range of problems. At one extreme are criminal convictions or old deportation orders that not only make an individual ineligible to naturalize, but could possibly result in removal. Since the late 1990s, noncitizens who have been convicted of aggravated felonies have frequently been placed in removal proceedings at the conclusion of their criminal sentences, but there are also green card holders who have old convictions and whose cases have not been scrutinized by immigration officials. Applying for naturalization could result in such scrutiny and lead the applicant to be removed. Such convictions are a permanent mark because expungements do not count for immigration purposes. 104 Legal staff, therefore, asked individuals who had been arrested to bring in copies of their police and court records to assess their eligibility to naturalize. Likewise, legal staff carefully questioned individuals about any immigration detentions or prior immigration cases, and, if appropriate, searched for their alien-numbers within the immigration court system to see if there was an old removal order. When individuals who are in removal proceedings fail to appear in court, perhaps out of fear or perhaps due to not receiving a notice to appear in the mail, they can be ordered removed in absentia. 105 If an individual has erroneously been issued a green card despite having a deportation order and if he or she attends a naturalization interview, the order can be executed without going before a judge. Informally, noncitizens who have old criminal convictions or removal orders may be quasi citizens, yet their incomplete membership can quickly crumble.
At the other extreme are practical problems, such as insufficient resources or an inability to pass the citizenship test, which can be resolved over time. An individual who encountered both of these problems is Ramon Palacios Quezada, a Salvadoran man in his early sixties who approached the nonprofit to renew his green card, which was about to expire. Before filling out the renewal application, the paralegal who attended to Ramon informed him that he was eligible to naturalize, and that if he did so, he would not need to renew his green card. Ramon immediately objected that he could not afford the fee, which he had heard was $1,000. She explained that the fee was actually $680 and that, based on his income, he could ask for a waiver. "And that would not disadvantage me with immigration?" Ramon asked. Although the paralegal assured him that it would not, Ramon remained doubtful. His confusion is understandable, given that qualifying for other statuses sometimes requires demonstrating that one will not be a public charge. 106 Ramon also expressed concern about his ability to pass the English and civics tests. As he had not yet been a resident for fifteen years, he did not qualify to take the exam in Spanish, his native language. 107 Although the paralegal informed him that the nonprofit offered free citizenship classes, Ramon opted simply to renew his green card, for which he had to pay $450 to U.S. Citizenship and Immigration Services. In between these two extremes are two sorts of problems: (1) evidentiary issues and (2) discretionary assessments of good moral character. Evidentiary issues that applicants encounter include making too many trips outside of the United States (and thus failing to fulfill the required period of residency); failing to keep track of one's trips outside of the United States; being absent from the United States for more than six months; having a discrepancy in one's documentation; and possessing a document that is suggestive of fraud. 108 Nestor, a Nicaraguan client of the nonprofit, had applied for legal permanent residency through NACARA. He had been issued two green cards, each with a slightly different version of his name. A legal staff member advised him that in order to correct this error, he would need to submit a copy of his birth certificate, which had the complete version of his name. Edgar Guerrero, an applicant who I referred to earlier, had a passport in which one of his entries into the United States had not been recorded. Without this entry date, it appeared that Edgar had been outside of the United States for more than six months, a period that would be considered an interruption to his residence in the United States. He was advised to bring in a copy of a relative's passport, as the relative had traveled with him and might have a record of the trip.
Such evidentiary issues, like the practical problems discussed above, can often be corrected. For example, individuals can delay naturalizing until accruing sufficient time in the United States without absences, find additional evidence of travel, or amend an original document to resolve a discrepancy. Such issues are nonetheless revealing. The naturalization process, like many other immigration proceedings, presumes that activities create records, that these records are accurate, and that records can be retrieved. In fact, discrepancies or evidentiary gaps can arise for multiple reasons, often through no fault of an applicant. An official can record someone's name incorrectly, fail to stamp a passport, or stamp a passport illegibly. Buildings where records are kept can burn down-as was common during the Salvadoran civil war-and individual records, such as passports where entries and exits are recorded, can be stolen. The high level of scrutiny and suspicion with which immigration cases are regarded can potentially convert such "innocent" errors into evidence of fraud.
The discretionary good moral character issues that arose in the appointments that I observed focused on unpaid child support, unpaid taxes, a failure to report information to immigration officials on a previous form, and a failure to register for the draft. 109 One client who hoped to apply for naturalization in the near future, was going through a divorce. A paralegal advised this individual that he would need to provide evidence that he was paying child support, such as a letter from his wife, court records, or copies of deposits he was making to his wife's account. During another appointment a nonprofit client, who had come in to obtain a naturalization certificate for his daughter, remarked that he had to delay his own naturalization application because he had been paid in cash and had to make payments to the Internal Revenue Service (IRS) to catch up. 110 It is important to note that these character issues result, to some degree, from the condition of being an immigrant, particularly one who was undocumented for some time, and these issues are, therefore, something of a catch-22. Parents are separated from children due to lack of travel authorization, and yet they are held accountable for whether they continue to support the children from whom they are separated. Those who are undocumented are often paid under the table, making it more difficult to report and pay taxes on income. Few realize that the undocumented are required to register for the draft even though they are not permitted to be in the country legally.
In addition to such discretionary issues, naturalization applicants must also reveal and provide evidence regarding arrests and convictions, such as petty theft or minor traffic violations. These minor violations do not make them ineligible to naturalize, but officials may wish to include them as part of their analysis of good moral character. 111 Such intensified scrutiny and suspicion prevents some individuals from even applying for naturalization. For example, Nestor was briefly detained by the police but was never arrested, charged, or convicted of a crime. He chose to renew his green card rather than to naturalize, reasoning that his green card renewal application would serve as a means of "testing the waters" to ensure that this minor incident would not pose a problem to immigration officials. Along with formal disqualification, such caution leads individuals to remain in the breach. engagement. 114 Immigration contexts tend to highlight the former, while studies of politics emphasize the latter. The examples considered here demonstrate that citizenship as a legal status alone is insufficient protection, given the alienation experienced by both Salvadoran émigrés and deportees in their homeland. Likewise, groups whose citizenship is questioned, for example on racial grounds, may be impacted by immigration measures, as has occurred through Arizona Senate Bill 1070, 115 recent immigration measures passed in Alabama, 116 and city ordinances in Hazelton, Pennsylvania. 117 Though such measures ostensibly target undocumented immigrants, they also appear to authorize racial profiling that impacts citizens of Latino descent. Such deep suspicion of foreign-born individuals inserts an absolutism within U.S. immigration law: individuals with certain criminal convictions may be permanently ineligible to legalize. 118 Moreover, even when informal membership in the United States makes their legal citizenship appear irrelevant, such individuals may discover that their formal legal membership in their country of origin can pull them back. Such formal membership in their country of origin may not, however, confer social recognition there. The double nature of disqualification only becomes apparent through a transnational perspective. Meanwhile, the unattainability of full membership leads some to live in the breach, outside of formal citizenship regimes indefinitely. Ironically, such absolutes may undermine formal membership regimes, as individuals pursue their lives regardless of such regimes' strictures. Though suspect, informal memberships may increasingly be the order of the day, even as law retains the power to impose its own fictions on these approximations.
